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HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE

District : Sonitpur

In The Court of the Munsiff No. 1, Tezpur, Sonitpur

Present  : Smt. G. Rabha

14th day of November of 2011

Title Suit / Case No.  23 of 2008

1.   Sri Tosheswar Buragohain

2. 

- Versus -

1. Sri Dharmeswar Borah

Pro. Def. Sri Ratna Neog

2. 

This Suit coming on for final hearing on(1)

(1) Give date or dates, 05-01-2009,25-05-2010,10-02-2011,21-02-2011, 
27-06-2011

in the presence of

                                                                                                             

Sri J.K. Dam

Sri P. Sarma

Sri T.C. Khatri

Sri P.C. Bordoloi

and having stood for consideration to this day the Court delivered the following 
Judgment:-

JUDGMENT

I. The facts of the case as per plaint of the plaintiff:

1. In  a  nutshell,  the  case  of  the  Plaintiffs  is  that  they  are 

enjoying peaceful and uninterrupted use of a pathway about 

12 feet in width for more than 20 years and this pathway 
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connects their residential house to the PWD road and it is 

the only path through which they have access to their house. 

It  is  the  case  of  the  Plaintiffs  that  the  defendants  have 

encroached about 88 sqft (22 ft x 4 ft )  which is a portion 

of the path. It is pleaded that width of 12’ft upon a part of 

the pathway had been narrowed to 8’ feet in width by the 

defendant  which  is  creating  obstruction  to  the  peaceful 

enjoyment  and  hence  they  have  approached  this  Court 

praying  for  two  reliefs.  The  first  relief  claimed  is  for 

declaration and secondly for mandatory injunction directing 

the  defendants  to  remove the encroachment  from the  suit 

land.

II. Defendant’s case as per his written statement:

The defendant contested the suit by filing written statement, 

interalia stating that their exist a pathway but the pathway is 

only 8 feet wide and that path is a private path to the house 

of the defendants and plaintiff and that the pathway is not 

for public use. The defendant denied that he had encroached 

upon this pathway and his case is that the Plaintiff have been 

using  the  pathway  after  obtaining  permission  from  the 

defendants and that the Plaintiffs have therefore, no right to 

claim permanent or mandatory injunction. 

III. On the basis of the pleadings the issues were framed and 

were made part of the record and reproduced here under:

i. Whether there is any cause of action?

ii. Whether the suit is maintainable?
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iii. Whether the suit is barred by limitation ?

iv. Whether the plaintiff is bad for non-joinder of necessary 

parties?

v. Whether  the  schedule  –A mention  land  is  a  part  and 

parcel of schedule mentioned path of the plaint?

vi. Whether the plaintiff has right of user over the schedule 

mentioned part of this plaint?

vii. Whether  the  width  of  schedule  mentioned  path  of  the 

plaint is 12’ft or 8’ ft?

viii. Whether  the  defendant  encroached  4’ft  wide  land  of 

schedule mentioned path in the plaint ?

ix. Whether the plaintiff is entitled to a decree as prayed for? 

IV.Plaintiff had examined four witnesses named PW.1 Tosheswar 

Buragohian  ,the  plaintiff  himself  and  PW.2  Ratna  Neog, 

PW-3 Khemodhar Kalita  and PW-4 Sameswar Saikia and 

submitted the following documents in support of his title.

Exhibit-1 sale deed no: 1322/1987 

Exhibit-2  Title suit no: 6/2001

Exhibit-2(1) plaint of Title suit no: 6/2001

Extibit- 2(2)Agreement dated 16-8-1987

Exhibit-2(3)  deposition of PWs in T.s No. 6/2001

Exhibit-2(4)  Judgment and decree in T.s no. 6/2001

Exhibit-3     Advocate notice 

Exhibit 4     Reply to advocate notice
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V. The defendant had examined three witnesses but they did not 

appear for cross-examination in spite of the fact that several 

dates  were  given,  hence  vide  order  dated  23-3-2011  this 

Court had expunged the evidence of defendant and closed 

the defence evidence. In other words, the evidence of DW1 

DW2 and DW3 shall not be acted upon to determine the fact 

in issue.

VI. DISCUSSION  DECISION  AND  THE  REASONS   

THEREOF  :  

2. I have perused the record and for purpose of clarity, let me 

proceed with the discussion issue-wise.

3. ISSUE No. 1: The expression 'cause of action' has acquired 

a judicially settled meaning. We know that in the restricted 

sense cause of action means the circumstances forming the 

infraction  of  the  right  or  the  immediate  occasion  for  the 

action.  See Rajasthan High Court Advocate Association 

Vs Union of India reported in AIR 2001 SC 416

In the facts of the case at hand, the breadth of the road is in 

dispute. The nature of right enjoyed by the plaintiff over the 

existing  pathway  has  also  to  be  proved  in  terms  of  the 

statutory requirement by the plaintiff to become entitled to 

the relief prayed for. Hence, in any view of the matter, the 

right of enjoyment of the pathway is clouded and the act of 

encroachment by the defendant had infracted the right of the 

plaintiff,  which therefore gave rise to cause for instituting 

the suit.  This issue is, therefore, decided in favour of the 

plaintiffs.
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4. ISSUE No 3:   The learned senior counsel of the defendant 

Mr.  T.C  Khatri  had  submitted  that  the  suit  is  barred  by 

limitation as the same had been filed after  21 years from 

execution of the agreement dated 16-8-1987.

5. As we have already discussed above that the cause of action 

took place when the breadth of the road was encroached on 

21-5-2006, I hold that this suit  was filed within limitation 

and the issue is decided in favour of the plaintiff and against 

the defendant.

6. ISSUES No.2 &4:  The learned counsel of defendant had 

challenged  the  maintainability  of  the  suit  and  prayed  to 

dismiss the suit for non-joinder of necessary parties. It is the 

pleading of  the  defendant  that  since  the road is  regularly 

used by all the residence situated near the disputed road and 

public as well, so all those who were interested persons, they 

must  have  been impleaded  as  parties  in  this  suit.  To this 

argument the learned counsel of plaintiff Mr T.C Dam had 

submitted  his  counter  submission  that  this  is  not  a 

representative  suit,  where  all  members  of  the  public  is 

required to be made party and argued that the claim of the 

pathway is based upon the agreement deed executed in the 

year  1987,  hence  only  the  parties  in  the  agreement  were 

necessary parties to this suit and they were all impleaded.

7.  In view of the submission of both sides I am of opinion that 

indeed the foundation of the plaintiff case is the violation of 

the  agreement  deed  executed  in  the  year  1987  by  the 

defendant  on  21-5-2006,  and  hence  all  the  parties  in  the 

agreement were necessary parties in this suit and they  had 

been  impleaded  as  parties.  The  other  public  were  not 
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necessary  parties.  Thus  the  two  issues  are  decided  in 

affirmative. 

8.   Issue no.5,6, 7& 8: 

9. In the suit at hand the plaintiff has examined four witnesses 

including  himself  and  also  exhibited  and  proved  some 

documents.

10.  PW-1 Tosheswar Buragohain, the plaintiff himself and  PW-

2  Ratna  Neog,  who  is  a  neighbour  and  also  one  of  the 

pattadar of the suit land stated that the record reveals that 

they (PW-1 and PW-2) had  purchased the suit land  from 

the original pattader in the year 1987. PW1 has deposed that 

when  the  defendant,  prof-defendant  and  he  himself 

purchased  the  suit  land  from  the  original  pattader  Sri 

Kamala Tamuli,  Sri.  Puneswar  Tamuli,  Someswar  Tamuli, 

and Dul Tamuli,  had jointly entered into an agreement on 

16-08-1987  amongst  themselves  and  mutually  agreed  to 

construct  the  12  feet  width  road  connecting  all  the  three 

plots to be used as approach road . He had further deposed 

that an estimated cost of  Rs. 12,000/- was spend by each of 

them and they had jointly constructed the road . Both the 

witnesses have also testified that earlier the road was 12 feet 

in breadth but the defendants have encroached upon 88 sqft 

(22 ft x 4 ft ) , so aver PW1 and PW-2,  and that the road is 

now just 8’ feet wide.

 

11. PW-1 averred that the house of the contesting defendants is 

in the northern side of the plaintiffs house and that they have 
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encroached  upon  the  suit  pathway  in  2006  by  erecting 

temporary  bamboo  fencing  and  thereafter  have  tried  to 

portray permanency of possession  by planting trees on the 

encroached land.

12. In  cross-examination,  PW1  and  PW-2  had  admitted  that 

there was no mention of the road in the original sale deed by 

which they had purchased the land. It has also been admitted 

by  this  witness  that  the  agreement  deed  executed  on 

16-8-1987 does not disclose specifically who would give up 

how  much  area  of  land  for  the  road.   A  careful  and 

microscopic  examination  of  the  cross-examination  of  this 

witness by the defendant reveals that the defendant does not 

deny the existence of a pathway or its use by the plaintiff 

side but only challenged the width of the pathway. 

13.As  discussed  above   that  the   bone  of  contention  is  the 

breadth of the pathway and in this context it is relevant to 

note that the plaintiff (PW-1) had exhibited deposition of the 

witnesses in the Title suit no: 6/2001, where the defendant 

Dharmeshwar  Borah  as  one  of  the  plaintiff  witness  had 

deposed on oath that Tokeswar Borah (PW-1), Ratan Neog 

(PW-2)  and  he  had  mutually  vide  agreement  dated  16-8-

1987 left 12’ ft wide road  and this pathway connects their 

residential  house to the main road. PW-2 Ratna Neog has 

also supported and corroborated the evidence of  PW-1 and 

asserted that all  the three of them had mutually agreed to 

leave a 12 feet width road. 

14. The learned senior counsel Mr. T.C Khatri had vehemently 

argued that the decree passed in T.S no: 6/2001 is merely a 
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declaratory decree and hence not enforceable in law and as 

such it is not legally binding upon the defendant.

15.  Bearing in mind the testimonies of the plaintiff side, let me 

now  concentrate  my  attention  to  the  testimonies  of  the 

defendant in the Title suit no. 6/2001, where he had deposed 

on oath that  vide agreement  dated  16-8-1987  the plaintiff 

Tokeswar  Borah (PW-1),  proforma defendant  Ratan  Neog 

(PW-2) and he had mutually agreed to leave 12 ft wide road. 

However in this suit the defendant had not only denied that 

width of the road is 12 feet but he had also challenged the 

legal validity of the agreement dated 16-8-1987.

16. The question that would logically and naturally 
arise is whether the deposition of Dharmeswar Borah 
in T.S no: 6/2001 amounts to admission in the instant 
civil proceeding  and if so what is the value of such 
admission/statement?

17.  In the instant case, the defendant has not 
submitted that he did not make such a statement 
before in the earlier suit. Thus what is transparent is 
that earlier he admitted that the width of the path 
was 12 feet but now he states that it is only 8’ feet. I 
must now point out that admissions in pleadings are 
the judicial admissions and that an admission in a 
civil proceeding is similar to a confession in a criminal 
proceeding. Section 17 of the Indian Evidence Act 
defines “admission.” An admission is a statement oral 
or documentary, or contained in electronic form, 
which suggests any inference as to any fact in issue of 
relevant fact.

18. The Hon’ble Apex Court in Thiru John –VS- Returning 
officer (AIR 1977 Sc 1724) held that – “Admissions as 
defined in the evidence Act, it is substantive 
evidence. An admission is the best evidence against 
the party making it and though not conclusive, it 
shifts the onus upon the maker, on the principle that 
what a party himself admits it be true may be 
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reasonably presumed to be true so that until the 
presumption is rebutted that fact admitted must be 
taken to be true.” 

19.  In the light of above decision let us now 
appreciate the deposition of defendant in T.S no: 
6/2001. After  going through the Exhibits 2 series, I 
agree with the submission of Mr. T.C Khatri, senior 
advocate that decree passed in Title suit no: 6/2001 
is merely a declaratory decree against the defendant 
but this fact will not wash away the deposition made 
on oath especially since it has been marked and 
exhibited in the instant case. It is not in dispute that 
Evidence Act permits admissibility of all evidence 
which is relevant. When the relevant statement of 
defendant exhibited as Exhibit 2 series reveal a 
contradictory position from his pleadings made in the 
written statement in this case I have no doubt that at 
any rate the onus shift upon the defendant to show as 
to why this court should not  believe his own 
statement made on oath in an earlier proceeding. 
Bearing in mind that the admission is an substantive 
piece of evidence against the maker but its effect 
would depend upon the facts and circumstances, I 
revisited the cross-examination of the plaintiff 
witnesses and found that the defendant did not 
challenge the veracity of the statement deposed 
earlier in the Title suit no: 6/2001 and exhibited in 
this case as exhibit no. 2 series. The defendant was 
duty bound to lead evidence and rebut the 
circumstances appearing against him. But he chose 
not to face the cross examination. Thus the 
deposition in Title suit no: 6/2001 is proved to be an 
admission of the fact that indeed 12’ feet width road 
was left on mutual agreement dated 16-8-2001 

20.  It has been thus concluded that the defendant had 
admitted the fact that 12’ feet width road was 
created on mutual agreement dated 16-8-1987 
connecting all the three plots and was to be used as 
approach road. 
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21.   Thus, the plaintiff had prove the fact that in the 
year 1987 they had mutually agreed to leave 12’feet 
wide approached road, but the question is still 
looming who will give how mush portion of area, 
because the agreement as well as the admission in 
Title suit no: 6/2001 is silent about the area of land. 
We know that the parties are ordinarily governed by 
the terms of their agreement unless the agreement is 
contrary to the law. In that view of the matter, I have 
re-read the agreement and I find that the terms were 
vague as  who would contribute how much land for 
creation of the 12 feet road.

22. The answer to this legal proposition on the right of 
the plaintiff, I believe, lies in Section 25 of the 
Limitation act, 1963. The provisions in the Section, to 
the extent relevant, are quoted below:

"Sec 25.  Acquisition of easements by prescription- (1)  

Where the  access  and use of light or air to and for any  

building have been peaceably enjoyed therewith as an  

easement, and as of right, without interruption, and for  

twenty years, and where any way or watercourse or the  

use  of  any  water  or  any  other  easement  (whether  

affirmative or negative) has been peaceably and openly  

enjoyed by  any  person  claiming  title  thereto  as  an  

easement  and as  of  right  without  interruption  and for  

twenty  years,  the  right  to  (whether  affirmative  or  

negative) has been peaceably and openly enjoyed by any  

person claiming title thereto as an easement and as of  

right without interruption and for twenty years, the right  

to such access and use of light or air water-course, use  

of  water,  or  other  easement  shall  be  absolute and 

indefeasible. 

23. Be  it  noted  here  that  the  words  "shall  be  absolute  and 

indefeasible" occurring in sub-section (1)make it clear that 
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any right, title and interest created as an easement shall be 

absolute and indefeasible. Therefore, if in a given case it is 

proved that any right, title or interest has accrued in favour 

of a party the same cannot be adversely affected.

24.   In the instant case, the evidence of PW1 and PW2 proves 

the fact that the road is being used for more than 20 years. 

The  defendant  I  reiterate,  chose  not  to  face  the  cross 

examination. Be that as it may, on a holistic appreciation of 

the evidence on record including the admission by DW1 that 

the road not only exist but is being used by the plaintiff, I 

reiterate and hold that the plaintiffs brought out during the 

evidence that they had been using the road as of right on 

strength of agreement dated  16-8-1987 and that they have 

been using this pathway for more than 20 years to access to 

their  residential  house  and  they  are  doing  so  peacefully, 

openly without interruption from any quarter. In that view of 

the matter, the plaintiffs have become entitled to the rights 

granted  by  Section  25  Limitation  Act  and  this  right  is 

absolute and indefeasible as far as the pathway is concerned.

Thus issue no. 5, 6, 7 and 8 are decided in affirmative in 

favour of the plaintiff.

25. Issue  no.  9: The  plaintiffs  have  prayed  for  prohibitory 

injunction against the defendant restraining him from future 

encroachment. As we know that injunction is an equitable 

relief  the  plaintiff  must  approach  this  Court  with  clean 

hands.  The  learned  senior  counsel  of  defendant  Mr.  T.  C 

Khatri had read out the portion of cross-examination of PW-

2 and PW-3, where they had admitted that the plaintiff had 

raised tress along the boundary of the disputed path and he 
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had also illegally encroached upon the path. Hence, it is my 

considered  opinion  when  the  witnesses  of  plaintiffs  had 

admitted on oath that the plaintiff himself is an encroacher 

thus there is strong presumption that  the plaintiff  had not 

approached this Court with clean hand. Section 41 Specific 

Relief  Act mandates that  plaintiff’s  conduct  must  be over 

board. In the case at hand, it is not clean. The plaintiffs are, 

therefore not entitled to a decree for permanent prohibitory 

injunction. 

26.The  plaintiff  having  proved  his  right  of  easements  by 

prescription is however entitled to a relief of declaration of 

right to use, interest and enjoyment over suit pathway .The 

plaintiffs is further entitled to a decree of eviction over the 

land encroached upon and described in the schedule of the 

plaint.

27.ORDER

1. The suit is partly decreed on contest.

2. The plaintiff is entitled to following reliefs:

i. Declaration  of  right  to  use,  interest  and  enjoyment 

over  suit  pathway  measuring  12  feet  in  width,  as 

described in plaint.

ii. The plaintiff is entitled to a decree of eviction over the 

land encroached upon and described in the schedule 

of the plaint.
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3. Considering the facts stated including the fact that plaintiff 

conduct also was not above board,  both the parties shall 

bear their own cost. 

4. Prepare the decree. 

5. Given under my hand and seal of this Court on this the 14th 

day of November, 2011.

Gitali Rabha , AJS

Munsiff,Tezpur.

ANNEXURE

Plaintiff side:

PW.1 Tosheswar Buragohian ,

PW.2 Ratna Neog,

 PW-3 Khemodhar Kalita  

PW-4 Sameswar Saikia 

Plaintiff Evidence 

Exhibit-1 sale deed no: 1322/1987 

Exhibit-2  Title suit no: 6/2001

Exhibit-2(1) plaint of Title suit no: 6/2001

Extibit- 2(2)Agreement dated 16-8-1987

Exhibit-2(3)  deposition of PWs in T.s No. 6/2001

Exhibit-2(4)  Judgment and decree in T.s no. 6/2001
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Exhibit-3 Advocate notice 

Exhibit 4 Reply to advocate notice

     Defendant   witnesses

     None
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